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4/7/76 


Re: U.S. v. Articles; 76 Civ. 791 (EW) 


Judge Edward Weinfeld 
United States Courthouse 
Foley Square 

New York, N.Y. 10007 


Sirs 

I have just received (today) a notice informing me that the 
trial in this action is scheduled for April 12, 1976. I hereby 
request postponement of said trial on the grounds that my health 
does not permit me to be in New York at the present time. I will 
return to New York approximately the beginning of June and I 
therefore request that the trial of this action be postponed 
until July in order to give me sufficient time to prepare for trial. 
I hereby specifically waive my constitutional right to have the 
trial concluded within 60 days of the commencement of this action, 
because, if I were not present at the trial, I would lose the more 
basic constitutional right of the Opportunity to be heard. 


I would also remind you that I have a motion for severance 
and consolidation pending. Also, note that I have demanded a trial 
by jury. I have never heard of such a thing as an ex-parte trial 
by jury. 


Very truly yours, 


Jebel Caper a 
Fred Cherry 
603 Miramar Avenue 
san Tursi, Puerto Rico 00907 


ceo: Victor J. Zupa 
Assistant U.S. Attorney 
U.S. Courthovse 
Foley Square 
New York, N.Y. 10007 
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76-0564 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF IJEW YORK 
UNITED STATES OF AIf:RICA, 

Plaintiff, 

-V- 
76 Cis. 791 ChW 

Various Articles of Obscene 
Merchandise, Schedule No. 1350, 


Defendant. 


WHEREAS, a trial havins, been held on April 12, 
as to certain materials seized as obscene by plaintiff, 


and 


VHEREAS, Fred Cnerry (the "claimant") having filed 


a claim and answer as to certain materials allezed to he 


obscene by plaintiff, and 

WHEREAS, the claimant has requested a postponement 
of the trial as to certain material (the “claimed goods"), 
and 

WHEREAS, the claimant has waived the requirement 
that these proceedings be concluded within sixty (60) days 
after commencenent, 

NOW THEREFORE, upon the request of claimant it is 
hereby 

ORDERED that the trial as to the claimed goods be 
adjourned to June 10, 1976 at 10 A.M. in Room 1305 of the 
United Scates Courthouse, Foley Square, New York, N.Y¥.; 
provided, however, that said adjournment date shall be sub- 
ject to further adjournrents by the court as the Court shall 
deem necessary. 


Dated: New York, New York 
April , 1976. 


Unite’ States Pistrict Judge 


June 5, 1976 
Judge Irving Ben Cooper 
United States Courthouse, Foley Square 
New York, N.Y. 10007 
Re: U.S.A. v. VARIOUS ARTICLES, etc., 76 Civ. 791 IBC 


Sir: 


Please refer to the previous correspondence in this action, 
in particular my letter of 5/21/76, addressed to Judge Weinfeld, 
and your answer to said letter, dated 5/28/76. 


I arrived at Kennedy Airport from Puerto Rico at 4:00 P.M. 
on the afternoon of June 2nd, Immediately upon my arrival I 
phoned Asst. U.S. Attorney Zupa and arranged to inspect the items 
which are the subject of this action on June ard. Let me emphasize 
that this was the first Opportunity I had to inspect said items, 
since the statute under which this action is proceeding, nancly 
19 U.S.C. 1305, permits a claimant to examine his property only 
in the district in which it was seized. While inspecting said 
items, I asked Mr. Zupa if he knew the name of the official in 
the Customs Bureau who had viewed the motion picture film 
"SENSATIONS", and who had made the ultimate decision to allow its 
importation. Mr. Zupa informed me that he did not have this 
information. Therefore, I must now request a postponement in 
order that I may serve written interrogatories on the plaintiff 
to obtain this information in order to subpoena this official 
for the trial. ; 


Let me explain the significance of this information and why 
it is necessary for mo to obtain the testimony of this official. 
I viewed the motion picture film "SENSATIONS" last autumn and 
‘now after having viewed the itme in the presont action, I am of 
the opinion that "SENSATIONS" is more "obscene" than the items 
in the present action. I am of the opinion that the Customs Bureau 
employs a double standard in deciding whether or not an item is 
"obscene". That is, I believe that a conmercial importor, represented 
by a lawyer, is permitted to import items which would not be 
allowed in the case of a person importing for private use, 
unrepresented by a lawyer. I am of the opinion that the Customs 
Bureau has established a standard of obscenity by ellowing the 
importation of tho motion picturo film "SENSATIONS", and that it 
would be a constitutional violntion to allow tho Cuntomn Buronau 
to hold other Aimportoro to u ntrlebor ntandared, 


~~) 


Let me point out that I could not have prepared interogatories 
until after viewing the articles in the present case, because I 
aid not Know whether said articles were or were not comparable to 
certain motion picture films. For example, I did not know, until 
after viewing the material in the present action, that said 
material is not comparable to another imported motion picture 
film, namely "EXHIBITION". 


I will need 45 days from the time of your approval of my 
request. I will need one week to prepare interrogatories, 40 days 
for the plaintiff to answer said interrogatories, and another 
week to prepare and serve a subpoena, after I find out whom I 
will need to subpoena. 


Very truly yours, 


Fred Cherry 
Claimant, pro se 
Post Office Address 
Post Office Box 1017 
Brooklyn, N.Y. 11202 


Victor J. Zupa, Esq. 
Asst. U.S. Attorney 
One St. Andrew's Plaza 
New York, N.Y. 10007 
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June 8, 1976 


Honorable Irving Ben Cooper 
United States District Judge 
United States Court lIiouse 
Foley Square 

New York, New York 10007 


Re: United States v. Various Articles, ectc., 
76 Civ. 791 (1.B.C.). 


Dear Judge Cooper: 


Responding to Mr. Cherry's letter of June 5, 1976, 
in which he seeks a postponement of the trial as to the 
materials he claims, it is the position of the United States 
that Mr, Cherry has shown no reason for this trial to be 
delayed. 


First, the sole issue in this case is whether the 
material claimed by Mr. Cherry is obscene, That issue is 
to be decided by the jury requested by Nr, Cherry who will 
apply the community standards, 


Secondly, contrary to tir, Cherry’s statement, 
Customs has advised that it has not approved the importation of 
the film Seneations and therefore any postponement to determine 
the Customs official who approved it, is unnecessary. 


Finally, tir. Cherry has previously raised the issue 
and charged that Customs applies a double standard in determin- 
ing obscenity which favors the commercial importer represented 
by counsel, United States v, Various Articles of Obscene 
Merchandise Schedule No. 1117, 74 Civ, 4014 (cB). Since 
fr. Cherry relies here on the film Sensations which Customs 
did not approve, Ir, Cherry has shown no basis for his charge 
of a double standard. 


Thus, no reason has been showm for a delay in the 
trial of this action, The only issue to be determined is 
whether or not the materials Mr. Cherry claims are obscene, 


VIZ:wp 


Honorable Irving Ben Cooper -2- June 8, 1976 


This issue should be determined by the jury since one has 
been demanded. 


Very truly yours, 


ROBERT B, FISKE, Jr. 
United States Attorney 


By: 
Assistant United States Attorney 
Telephone: 212-791-1975 


Fred Cherry 
Post Office Box 1017 
Brooklyn, New York 11202 


Fred Cherry 

Hotel Bossert 

Hicks and Montague Streets 
New York, New York 11201 
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(In open court, Court not present.) 

NR. RICHARD LIND: My name is Richard Line. 

T am the Judge's law clerk, and the other law clerk, 
Richard Marmaro, is also here. I have an announcement 
to make on behalf of Judge Cooper. 

Judge Cooper denies in all respect Ir. Cherry's 
application embodied in his letter of June 5, 1976, for 
the reasons set forth in the Government letter of June 8, 
1976. Trial in this matter is scheduled for 
Tuesday, June 22, 1976, at l p.m. in Courtroom 307. 
Thematter will be disposed of at that time. 

Mr. Cherry, you received a copy, did you not, of 
the Government's letter of June 8 responding to your 
letter of June 5? 


ry 


NP. CHERRY: I show you a copy of a letter I 


received, and you can -- 


MR. LIND: Yes, that is the letter. You received 
a copy? You have read it? 
MR, CHERRY: Yes. 
(Adjourned to Tuesday, June 
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United States of America versus Various | 


Articles of Obscene Merchandise. 


Is counsel for the Government ready? 
LS ready, your Honor. 
Cherry, who is this gentleman 
MR. CHERRY: I want him to assist me, your Honor. 
an attorney. 


' 


COURT: That 


right. 


. 


THERRY: Your Honor, may I bring up the points 


going to enpanel a jury | 


iry of six was duly empaneled 
the robing room:) 
THE COURT: Now, what is it that you want to call 
my attention, 


MR. CHERRY: Well, the first matter I want to call 


to your attention is that I had a trial a year ago, and at 


that time the Government witness said something about the mail 


in Puerto Rico, and 1 think that. 1s 
prejudicial and irrelevant, and I would like the assistant 
United States Attorney not to mention that, and I ask that 


the envelope not he included in the trial. 


what does the Government have to say? 


I would like to ask why Mr. Cherry asks 


The jury may suspect I ama conmercial | 


importer. ‘They may feel that I have a vagabond life style. 


ry) 
} 


rey may object to my life style, and it is entirely irrelevant 


t can only be prejudicial, and it has no probative value of 
VAY SOE Gis 
Mr. Cherry can state on direct 

examination that it is his own personal use and not for 
commercial use. ‘The other point -- 

COURT: 

GUPPS: 

COUR? : 

Yes, your Honor. 

THE COURTS \ , the Government would have to re= 


“hat. It would have to show it was mailed from so and 


MR. CHERRY: Can I concede that, ‘to avoid 
coming into the case 

MR. ZUPA: <I think it would be acceptable if we say | 
the material was mailed within the United States, but there 


s one point in addition about the envelope. asked Mr. 


day to stipulate tha here 1s a fourtecen- 
Y i 


7 


from the time that the mail is seized to the | 


mence our action. The envelope ha 
of February Gth. That would mean tl} any date after 
in which we seized it had to have satisfied the tourteen- 
requirement, because we commenced our action on February 
h;, and & herry not so stipulated, and I would ask 
him to do so if he wants us to withhold the 
Tf I have to do that, I will, but how 
about cutting out the address? 
No. He just Said, will you concede 
that the material == 
MR. CHERRY: Well ef have to, IE will, to avoid 
the envelope getting before the jury -- if it is necessary. 
TIE COURT: Well, it is necessary, because he has 
within fourteen days, and if he hasn't got a date, 
can he prove that point? 
MR. CHERRY: Well, it is not a question of when it 
was mailed. It is a question of when from the time 
seized to the time the action was commenced. 
Isn't he yoing to have a witness for that, anyhow? 
THE COURT: Do you feel that you concede that 
dateé when it was seized -- 


MR, CHERRY: Aren't they going to testify to that? 


he 
-12a- 
: WP 3 
= HR. Z2UPA: WW Pian to put in evidence the date of 
: ce the seizure, but the post mark Says February 6th. 
—_ i MR. CHERRY: I am not sure it says that. 
“ DHE, AUR Well, 2 Want to proteet you, but I 
ty , : { 
have to give the Government a chance to be heard. 
: MR. CUPA: I think, anyway, your Honor, that the 
8 : ' - 
Government would ask that the issue whether the fourteen-day 
gy ; } } ’ 
requirement has been met be decided by your Honor rather 
mu than the jury. If that is agreeable to you, the envelope 
| 
1 won't have to go to the jury, because it would be only your 
| 
12 m { 
oy Honor who sees the post mark. 
13 THE COORT: That is fair enough. Iwill look at 
uy s the envelope, and if 1 find it bears a certain date, and if 
| 
: ae 1 find the seizure was within fourteen days thereof, the 
i i : | 
oe point 1s settled. 
Mi YOu look intelligent and sound intelligent and | 
3 Secom to understand everything that 1s Going on, 
iy MR. CHERRY: Well, I do go to a law library. | 
<U) THE COURT; What @lse do you want to point out? | 
| 
<1 MR. CHERRY: Two items involved here. | 
») 7 : : 5 Pa | 
we Mow, (2S Lt ayreeable to the Government that I vol- 
rae | 
“3 untarily consent to the forfeiture of the advertising material 
bd i] 
: <A and just bring the magazine to the Jury? Is that agreeable to 
oe i == i 
, “) the Government? | 
| 
| 
| 
| 
ti dbte if beta bo use W4 ti Rite He's i} the | 
power AK a AN es \ } 
{ 
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i Wh fy 
- pb. CUP As lI think that is agreeable to the Govern= 
meant . 
1 
a 4 THE COURT: That's fine, Mr. Cherry. You are doing 
5 very well. 
| 
B MR. CHERRY: The mivertisgifu material will kill mew! 
: {if I were on the jury, I would find for the Government. 
| 
. THE COURT: Well, that is fair. | 
| 
a Mit. ZUPAs 2 state, your Honor, that the Government 
10) will only submit the magazine, "Sexual Instruction hy Susan" 
| 
11 to the jury and that Mr. Cherry has conceded that the illus- | 
; 
le trated advertisement is obscene on its face and subject to | 
| 
ra Ps . + . : a7 . | 
Ld seizure and forfeiture by the United States Government. 
~ ' . 
M4 THE COURT: Is that right? 
* 13 MR. CHERRY: Yes. I would also like to add the 
16 | fact that I did not order the advertising material. be | 
7 ordered the magazine, and the advertising material was include 
id ed in the envelope without any knowledce and consent on my 
j 
j { 
9 | part. | 
“0 MR. ZUPA: Your Honor, I think Mr. Cherry is trying 
21H to say that the material -- i 
nt MR. CHERRY: I am trying to protect myself froma | 
34 ae ae : ae | 
“ “ criminal indictment, among other things. { 
: 2 MR. ZUPA: if that is the sole purpose, we have no | 
: “) OD JEeCCLON. It Mr. Cherry wants to protect himself from | 


Obj JeEctioON. 
are going to put in? 
magazir twenty pages’ 
Who has 2t2 It's outside. 
Conw alon«. Dont waste 
twenty-page magazine, "Sexual 
Instruction by Susan”. 
THt COURT: What about the advertising? 
Part 15 illustrated advertisement. 
You are not putting that in? 
Ne has consented to a forfeiture of that 
INaterial. 
That's correct. 
COURT: That will not go before the jury. 
4UPA: There ls other material, consisting of 
@der blanks, which were in the envelope addressed to Mr. 
Cherry, which is also subject to forfeiture. 
MR. CHERRY: I don't concede that the order blank 
Subject to seuzure. I don't concede that, not at all. 


Your Honor, the statute says that if the 


‘ A : " Sig . iT 
material 1s determined to be obscenc, y of the other materi-| 


als in the envelope are also subject to forfeiture. 


Tel, COURT: Well, that isa matter law. 


-15a- 


Hut you are 
order bl cs ore the jury. 

that Ss cCorreét.. 

You are not going to introduce that in 
evidence. 


wer 


ZUPA: Are you conceding that that was 


MR. CHERRY’ 
THE COURT: Wait a minute. Pon't be irritated. 
you don't want the jury to hear this, and he 
jury will not, but he is leaving it to the Judge 
determine whether as a matter of law those order blanks were 
justifiably seized. That is all he is asking. 
The mainthing you are interested in 1s what goes 


before the jury; isn't that so? 


[THE COURT; So he says, do you concede that the 


order blanks were justifiably seized, and you are not laying 


any claim on that Score. 
Your Honor, I do not, and I have a 
Citation for that. 
‘CITE COURT: All fight. What is your eltation? 
MR. CHERRY: United States versus 18 Packages 


Magazines, 22 e. Supp. 198, and that case specifically 


obscene, it is only the 


‘ 
A 


eiture, in 


the 


Taictiiat 
United 


Magazines, 196. 


Supp. 


now 


Under 


unity to Set Coa 


COURT: that wi 


r 


‘Re, CHERRY: I thow 


to object before. 


THE COURT: You 


can 


but objections -- 


Objections 


of the hearing of the jury, af 


Mr CHERRY : It als 


COURT: Wait n 


ot 


obscene 


package 


one which 1s subject 


What 


States versus 18 Packages of 


Pak HbOOM. ate hts, See 


have to hear this, 


and the time the case goes 


Rule , I am Supposed to have 


ny items in the charge. 


Ll come later. 


charge is given? 


the 


ght I have a right 


submit requests 


can be 


ter the charge is given. 


O ree 


says 


inute. 


to charge before 


charge is 


GOOU 


Presentea. 


aN | i 


charge 


Is that what you are going to 


nis 


but 2 


Cherry, 


to make De ida 


Paaeelie 


many 


given. 


Ect. 
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10 


lt might be, your Honor, before the 


I don't have the rule before me. 


‘COURT: You take a look Yt don't think 


to his seving might be a 


a Look at Le Since he 2s. not re= 


you look 


I Know your requcsts. 


charge the jury 


requests? 


I am trying to be helpful to you, Mr. 


you are going to sound irritated, 


you are going 


ficult for all) of 


us. 


CHERRY : iL cam SOErY. have a nervous 


nRerVvouUus,. 


nervous. Just listen to me. 


Just nervousness. 


You have been throuyh this before. You 


Cases... 


hberore a 


MR. CHERRY: 
THE -GOURT:s 


without 


cransferred to you. 
COURT: 
the Judge? Have you 


that went bcfore 


CHERRY: 

COURT: 

CHERRY : 

COURT: 

CHERRY ; 
tween two judges. 

THE COURT: 

judges? 


MR. CHERRY: 


11 
And Judge We 2ld was the judge? 
Yes. 
And was he not also the judge in one 


XxX JULY? 


He was the judge in the case that was 


if 

| 

| 

, but wasn't there another case before 


| 
| 


had a case involving obscene material 


I have had two. 


Right in this courthouse? 

Will you tell me the names of the judges? 
Judge Motley and Judae Weinfeld. 

50 you have been through this. 

Well, the procedure was different 


the ditference between the two 


Well, Judye Weinfeld didn't give me any, 


opportunity to see the charge beforchand, and Judge Motley 


did . 


THE, COURT: 


eretion; and Judge We 


You see, it is purely a matter of dis- 


inteld, I would like you to know, is one 


12 
greatest trial d in the United States of America. | 
[I had one hundredth of his capacity. 
At any rate, this judge, Judge Cooper, is going 
let you see the charge. 
What else do you want? 
MR. CHERRY: That"s all, ex 
the charge. 
Well, what would be t purpose of 
showing it to you? Just to have you read it? Of course 
you object to it, you should say you object, and don't 
hesitate at any time. 
we understand each other? 
l1 believe we do. 
THE. COURT: Is there anything from tha Government 
MR. ZUPAs No. 
THE COURTS. ‘Then Let's: qo ‘on, 
Does the Government intend to make any opening re- 
marks? 
MR. ZUPA: Just very short. 
Tk COURT: You have the right to say anything you 


wish as the opening reiarks. You can only address them to 


| 
| 
| 


the merits of the matter; that's all. Do you understand that? 
CHERRY ;: Yes. 


THE COURT > 1S a very brief period of time that 


allotted tor that 
You know what I mean by opening remarks. Did you 


marks before Judge Motley? 


How much time did you spend? 
I really didn't time myself. 
About now Long? 
Two or three minutes. 
Very well. And before Juc Weinfeld? 
About the 
AL1l right, gentlemen. 
(In open court: jurcy present.) 
THE COURT Your opening, Mr. Zupa. 


MR. ZUPA: Ladies and gentlemen of the jury, this 

of seizure of an item sought to be brought into the, 
United States via the mails. ‘The United States is eeking to 
have this item forfeited and destroyed as obscene, pursuant ta 
a Federal statute. | 

Please remember that this is not a criminal case. 
vhis is a civil case. ‘The United States. is seeking to have 


an item destroyed pursuant to its erc.erc to regular the commerce 


of items into the United States. No one is here on trial for 


i 
i 
| 
| 
| 
| 
| 
i 


any criminal offense. 


I urge you to pay close attention to the evidence 


HP 


and to proceed to reach a verdict as 


ryt 
Le | 


lank you. 


THE COURT: Mr. Cherry? 


MR. CHERRY: Ladies and 


the judge has told 1 


you, 


I come here without a lawyer is that the 


ls one magazine, and it just is not 


Mere 


it just doesn’t make sense to hire a 


eay 
way »¢ 


ot one magazine. 


On the other hand, the 


fiftcen thousand packages every year, 


some time, somebody has to go to court 


a reasonable standard. 


I felt that I should do 


jury, a of people rather than some 


Customs Authority, should decide this mat 


THE COURT? Please 


Very well. 


“4UPA: Your flonor, the 


Vincent Ruisi to the stand. 


RU called as a 
Government, being first duly sworn, 


follows: 


fairly as 


gentlemen 


am not a lawyer, 


matter 


Governinent 


and 


just 


pre 


Government 


you 


ot the 


the 


and 


in 


possible, 


awyer 


SQlLzes 


to set 


Cer... 


ceed. 


ther has 


a 


Oo 


can. 


jury, as 
reason 
question 


that is to) 


Over a matter 


approximate 


to be 


standard, | 


that a 


bureaucrafts in the 


calls 


witness by the 


testified 


AS 


—22a- 


Ruisi - direct 


ZUPA: 
Ruisi, what is your position? 
[am employed by the United States Customs Service, 
coordinator tor that particular group of people. 
Any particular branch of the U. S. Customs? 
Imports Compliance Branch. 
What are your duties? 
[ recelve materials referred to our office from 
eneral Post Office, 32nd Street, in New York Cis teaen, 
What type of material? 
material comes in c a it 19 a2 
Suspected of containing obscene material within that partic~ 
ular shipment for the day. 
are these particular materials referred to you? 
For possible obscene contents. 
Do you personally make an examination of 
naterials? 
A These materials are referred to our office, and I 


personally try to identify the contents by looking at the 


country of origin, such as Denmark, Sweden, the Netherlands, 


Germany. 


I try to look at the thickness of the envelope, the 


color of the envelope, the return address. These are all 


i 
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familiar to me. Upon deciding whether it is an apparent com- 
mercial shipment, I proceed in identifying the contents. 
9) Well, how de you initially determine if a matter 
obscene when it comes in an envelope. via the mails? 

By the thackness of it, which would indicate there 
might be a magazine within the particular envelope; by the 
return address I have seen at prior times; by the handwriting 

they write -- that they use the same group 
to address the envelopes. ‘Things of that nature. 

Experience really helps you identify the particular 
groups, 

Once the United States Customs makes a decision to 
selze an item, what 1f any record do y make 

Once we decide that the particular item is possibly 
obscene, we proceed in selzing the material and notifying the 
named recipient of the actions taken by Custons. We accumu- 
late approximately five days of this nature of work and then 
prepare a schedule for the U. S. Attorney's 
at 1 St. Andrew's Plaza. 

I show you Government Exhibit irked for 4 
+ 


fication and ask you if you can identify it. 


4 


{ 


| 


A Yes. This is prepared under my direct supervision. 


is Schedule No, 1350. It was prepared on February 13, 1976, 


Q Would you refer to page 76, Series No. 1551/213. 


SER TED RDS 
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Ruisi - direct 
Yes. 


And would you identify that for us. 


; $ J , | 

We have a seizure number, the date of seizure, the | 
| 

| 


date received in Customs, the name and address of the individ- 
| 


| 


ual it was seized trom and the contents found within the mailed 
| 

item. 

Whom is that item adaressed to? 

It's addressed to a Fred Cherry in Puerto Rico. 
The contents is "Sexual Instructions from Susan" plus illus- 
trated advertising. 

Are these schedules prepared in the regular course 
of business? 

I think they are. 

MR. CHERRY: Your flonor 

THE COURT: I will strike previous answer. The 
jury will disregard it other than it being addressed to Mr. 
Cherry, because it is not in evidence yet, and I don't want 
any ef the contents referred to until it is in evide 

Is there anything else? 

MR. ZUPA: The United States offers Government 
Lxhibit 1 for identification into evidence. 

THE COURT: The jury will disregard the address, 
because the only thing that is required here is that the mail 


be addressed to somecne witnin the United States. 
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Mr. Cherry, have you any objection to that going 
evidence? 
MR. CHERRY: Your Honor, I object to it -<- well, 
I will make my objection no, I have no objection to this 
going into evidence, bi [I wili make an objection later. 
THE COURT: Surely. It is received in evidence. 
(Government Exhibit 1 for identification was 
ceived in evidence.) 
THE COURT: All right. Proceed, please. 
Q I show you Government Exhibit 2 for identification 
and ask you if you can identify that. 


I am looking at Government's Exhibit 2, "Sexual 


ay 


Instructions 
THE COURT: No. Is iat in evidence? 
MR. ZUPA: No, your Honor. 
THE COURT: Please remember that you cannot give us 
the detail. Please avoid that, will you? The man has no 


lawyer, and I know you aren't taking advantage in any way, but 
4 D4 3 


} 


| 


please wait for the time. Just answer the direct question, and] 


that is all, untal Lt is in evidence. 
Will you please try to remember that? 
THE WIENESS: Yes, sir. 
ZUPA: If your Honor please, I asked him only 


could identify it. 


THE COURT: The answer is yes or no; that's all. 
(Continuing) Yes; 1 éan.. 
Tell me what relation the seizure number in this 
as to the scheduled item you reterred to betore. 
It coincides with Schedule No. 1961/312. 
ZUPA: Your Honor, the United States 
Government Exhibit 2. 
COURT: Do you have any objection to that going 
into evidence, Mr. Cherry? 
MR. CHERRY: .As I said before, as we discussed be- 


rore, under the stipulation, certain technical matters are for 


| 
your Honor. | 


THE. COURTS Yes. 

MR. 4UPA: ‘the appropriate arguments can be made at 
@ later time. 

THE COURT: <ALL right. Fine. Then you find that 
acceptable? 

MR» CHERRY’ 

THE COURT: As long as I rule on that phase of it. 
Is that what you mean? 

MR. CHERRY: 

MR. ZUPA: Your Honor, I have no further questions. 


THE COURT: Do you wish to cross-examine, Mr. 
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Ruisi - cross 
Cherry? 
MR. CHERRY? Yes, your Honor; = dao. 
THE COURT: You have a right to, of course. 
CROSS-EXAMINATION 
arg } CHERRY: 
©) Mr. Ruisi, could you tell me who makes the deter- 
mination of what is obscene and what is not obscene? 
A We have -- 
THE COURT: He just asked a simple question: who, 
what office? 
A (Continuing) The United States Customs staff makes 
he decision. 
Q Yes, but is there any particular individual who has 
that authority? 
A I make some of the decisions. 
6) Did you ever make decisions involving 35 millimeter 
commercial tilm? 


lo; I have nothing to do with commercial film. 


} 
| 
} 


tHE. COURTs: Just Say yes Or no. Don't make a speech 
every time. 
QO Do you have anything to do with magazines that are 
brought in in bulk and not through the mails? 
A No commercial shipments. 


Just individuals: is that right? 
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Right. 


QO Now, may I ask you how you know that you are apply- | 


ing the same standard that the Customs Bureau is applying to 
commercial as well as non-commercial? 
A l have no idea. 
MR. CHERRY; That's all. 
(Witness excused.) 
COURT: Next witness. 
ZUPA: Your Honor, I have no further witnesses. 
COUINT + Government rests? 
ZUPA: (es, your Honor: the Government rests. 

THE COURT: defendant moves for a dismissal of 
the entire proceedings on the ground that the seizure has 

not been justified, and the Court denies that motion. 

Is there any other motion that you wish to address 
to the evidence so far presented? 

MR. CHERRY: I will have other objections. 

THE COURT: Have you anything to say to the Court 
with regard to what has been presented so far as to why the 
Court should throw out the proceedings at this time? 

MR. CHERRY: No, 

MR. ZUPA: We ask for a directo1a verdict on the 
tourtecn-day requirement. } It is for your Honor to 


decide. I think it is very clear. 
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Rulsil - cross 


THE COURT: Yes. May I have the necessary material 
{ 


that determination? Which one is it? | 
i 


ZUPA: It is Government's Exhibit 2, your Honor ,| 
and I believe the docket sheet will reflect that the United 
States commenced this action on February 18th. 

I uphold the Government on that score. 
What else i there? 


ZUPA: Your Honor, the Government rests at this 


THE COURT: Now, Mr. Cherry -- stand up, please. 

ME. CHERRY: i an: sorry, your Honox. 

THE COURT: You have an absolute right to take the 
stand, to call witnesses, to present proof of any kind. 
need not do any of that at all. That is for you to decide. 

Do you wish to testify? 

MR. CHERRY: ado, your Honor. 

THE COURT: Do you wish to offer evidence? 

MR. CHERRY: do, your Honor. 

THE COURT: Have any any live witnesses -- by that 
I méan human beings -- in court besides yourse1£? 

CHERRY : No, your Honor. 


THE COURT: Very well. You inay take the stand. 


SOUTHERN Dist) ld COURT REPORTERS Us COURFIIOT 


aystry « tt ARE ASE AY wen a a ae | ' 


the Claimant herein, 

sworn, testiticd as ollows: 

Pie COURT: Mr. CHnerry, am §s as, 7) Government 
will not object if you will talk without waiting tor questions. 
Just be sure that you stick to the point that 15 2fore the 
jury. 

Do you understand that? 

THE WLINESS: tI understand that. 

THE COURT: Very well. Keep your voice up so they 

you. 

THE WITNESS: Now, ladies and gentlemen of the 
jury, the first thing 1 want to tell you is that this matter 
involves one magazine which I am importiny solely for my own 
use, and it is a magazine for which I sent away to Europe and 
for which I sent away an amount of eight dollars; so that as 
i explained <-- no; I'm not supposed to comment. 

The second point, the second thing, is that last 
autumn I saw a movie that had been imported from Europe. The 


name of the picture was "Sonsations", and that picture ~~ 


everything -- that picture was just 4s explicit as anything 
| 


in the magazine that will be shown to you, and it had all the | 


sexual activity, every tyr: of sexual activity imaginable. 
fact, there were some types of sexual activity that were not 


even in that magazine that will later be shown to you. 


IPR RN DSi kIca’ ¢ 
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Cherry 


just tell us where that was, 


COURT: Would you 


where you saw it? 
THE WIINESS: saw it in a movie house called the 
and that - me of the theatre: Lido 


ae 
THE COURT: Is it in Manhattan? 

Yes; it's on 59th Street, east of <-- 
How long ago was that? About how long 


ago was that? 
October or the 


THE WITNESS: Either at the 


beginning of November. 
I wish to testify thet there was a magazine which I 
and [ would like to present 


bought in the Times Square area, 


that as evidence, as a comparison, 
MR. ZUPA: Your Honor, the Government cbjects to 


that, because it is our position that the jury is the standard 
and no single piece of 


ror the local community standard, 


community is applicable 


evidence Mr. Cherry might find in the 


to the issue at hand. 
THE COURT: 2 I allowed you to testify about the 


movie, because it was out of your mouth before I knew what 


you were going to say, but what you saw in a movie and what 


you purchased in a magazine anywhere has nothing to do with 
the presented here, and that is whether the Government 
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exhibit which was introduced 1n evidence, Government Exhibit 
is obscene -- that particular magazine; not what others 
even though it is ; ; bad or worse or not as bad 
ver anqle you want to approach it by. That would 
nut really enter into this case. Do you understand that? 


THE WITNESS: Well, I understand your point. 


COURT: Now, what is it that you offer? What 


TH WITNESS: <A magazine which I purchased in the 
Times Square area, which was on display -- 

THE COURT: How long ago did you purchase it? 

WLUNES Ss I purchased it in 1974. However, 

saw it just a couple of weeks ago in that 
In fact, they even had a poster on the wall for it. 

THE COURT s Fine. Give it to the clerk. 

Mr. Clerk, will you mark it as Defendant's Exhibit 

identitication. 

(Defendant's Exhibit A marked for identitication.) 

THE COURT: Now, please show it to the Government, 
and I will entertain the Governinent's position with regard 
to it on the record, so that the record will be clear as to 


what has happened here. 


MR. ZUPA: Your Honor wishes me to reiterate the 


Government's position? 
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hatever you think you ought to do. 
Whatever you want to say, now that you behold it. 

Mi. ZUPA: It is the Government's position that it 
is irrelevant to the issue at hand, in determining whether 
the particular item Mr. Cherry sent for is obscene. The per-| 
son or body that is the determining factor of what the local 
community standards are is the jury, applying that to the 
particular issue, and any particular item is not to be the 
determining factor. 

RH COURTS 1e Government's position is upheld. 
Defendant's Exhibit A for identification is returned to Mr. 
Cherry. t will not be admitted. 

Next ? 


MR. CHIERRY: I have nothing further. 


THE COURT: Cross-examination, if 


No, your Honor, the Government has no 

cross-examination. 

THE COURT: Thank you. You may step down, Mr. 
Cherry. 

(Witness excused.) 

THE COURT: Mr. Cherry, have you any further 
evidence? 

I have no further evidence, your Honor.| 


THE COURT: Of any kind? 
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MR. CHERRY: No, your Honor. 
THE COURT: By that do you understand I mean human 
beings or inanimate objects? 
MR. CHERRY: I understand, your Honor. No. 
Tk COURT: ‘Therefore, the defendant has nothing 
further, and the detendant rests. 
CHERRY: Yes, your Honor. 
COURT: What does the Government wish to do at 
this time? 
MR. Z2UPA: Your Honor, we would just like to make 
short closing statement. 
THE COURT: Yes. Do you rest? 
ZUPA: We do, your Honor. 
THE COURT: The Government rests, and the 
Next is for you to make a motion to dismiss 
ceeding, on the ground that the cause has not been established! 
as a matter of law and that the case must be dismissed. 
MR. CHERRY: May I approach the bench? 
THE COURTS Yes. 
(At the side bar:) 
MR. CHERKY: The letter of evidence concerning the 
address to which the mail is sent is objected to on the basis 


that it never should have gotten into the case. 


MR. ZUPA: I am Sorry, your Honor. It was inadvertent. 
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THE COURT: Tt wasn't your fault. It was the wit- 
ness' loquaciousness. In any event, there was no real harm 
done to the defendant by the mere mentioning of it, which I 
struck from the record and substituted "mail received or 
addressed to anybody within the United States." 
As to the objection, you have a right to make it, 
you are keen, you have a right to make the objection, you 
have followed the case with great care, but the motion is 


denied. 


Ts there anything else? 


a | 
Mik. CHERRY: As [I say, ‘nder Rule 51, as I understand 


it, I have a right to see the charge. 

THE COURT: You will see it, but right now you.‘are 
going to sum up before the Judye charges the jury. 

MR. CHERRY: The way I understand Rule 51 is that r| 
should have the opportunity of seeing what you are going to 
charge, before I sum up. 

ib COURT: You are absolutely right. 

(in open court:) 

THl COURT: The jury is excused for a few minutes. 

jury left the courtroom. ) 

Mk. ZUPA: We have the magazine, which is the sole 
exhibit that we have submitted into evidence. 


THE COURT: Of course. 
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Mr. Cherry wants to see the judge's charge, and 
Iam handing him five pages -- that does not mean full pages 
~- but it is just to have the record clear. They have 
been numbered, and there are five. 
Now, you take your time, Mr. Cherry, and look 
that over and let the Government look it over with you, 
so that you both can tell me if you have any objection. 
Is that all right, Mr. Cherry? 
CHERRY: Yes. Yes, your Honor. 
COURT: ‘ake your time. 
the robing room:) 
COURT: You have read what showed you, Mr. 
CHERRY: Yes; and may I bring up something eiset 
COURT: Not at this time. Let's speak about 
something wrong with the Court's charge? 
term “prurient interest" 
means sonething else. Originally, it was decided in Roth 


versus the United States, 354 United States 387. It igs 


considered as obscene if, considered as a whole, it appeals 


om 


to shameful or morbid interes 


THE COURT: And you would like me to put that in 


‘my charge to the jury? 


MR. CHERRY: Shameful and morbid. 


30 
MR. ZUPA: I believe, your Honor, it has been 
defined as tending to excite lasciviousness, arousing sexual 
dsires. 
THE COURT: Well, you are an expert in the field, 
Zupa. What is wrong with the definition iaid down by 
the Supreme Court in the Roth 
ZUPA: It has been interpreted somewhat dif fer- 
ently after, your Honor, along the lines of the definition 
that was -- 
THE COURT: Have you any objection to the inter- 


pretation submitted by Mr. Zupa? 


CHERRY: I most certainly do. 


THE COURT: 1s there any objection to both of them 


going in? 
Mit... 2UPA No. 
Te COURT: Mr. Cherry? 
MR. CHERRY: -I don't. think so. 
THE COURT: You don't think you have any objection? 
MR. CHERRY: Nos Bxcuse me. I don’t think I == 
do have an vubjection. I think you have to state that there 
is a difference between an ordinary interest and a morbid or 
shameful interest. 


THE COURT: ‘icell, I could see "or", separating the 
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MR. CHERRY: I think not, your Honor. I specificalt 
ly believe that the Supreme Court defined it in Roth, and I 
don't find any other citation, although I looked at every 
Other creation he had there, where this definition was speci- | 
idally changed. 

In all these cases, they mention "prurient inter- 

they don't define it specifically. 

THE COURT; Just give me a minute. 

(Pause.) 

THE COURT: I am inclined te go along with the re- 
quest that the definition of “prurient interest" in United 
States against Roth should be inserted, and I uphold Mr. 

Cherry and let it go at that with reaqard to the word “prurient 


That is what he is asking. 


| 
| 
| 
Has the Government any objection to that? | 


MR. ZUPA: 1 think we note our objection to the 
fact that U. S. vs. Miller applied a somewhat different 
standard than the Roth case, and in that sense we do object 


tO Act. 


THE COURT: All raght. When you say U. 
Miller, what is the language there? 

MR. ZUPA: JY don't have the case before me, but I 
believe that the language we included in our request for jury | 


instructions was derived from that case. 
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0 i | 
“ Tie COURT: Well, is it set forth in this dratt of 
€ } i 
3 the charye to the jury? 
, i 1 BR. ZUPA: Tt 25 set forth in Gur jury instructions, 
2 J do not recall sefing 1t in yours, your Honor. | 
‘ THE COURT: Well, you had better take a look at it. | 
ey s : j | 
; ae MR: ZUPAS It 2S néot tm here, your Honor: | 
| | 
8 mae COnmnm A 3 + 4 é | 
. Mig COURT: And what do you say the case holds? 
9 1 7 r ~e . . } 
= MR. ZUPA: I believe, your Honor -- 
| 
10 HE COURT: Haven't you got a copy of your requests? 


MR. ZUPAS: Yes? 2 :dd:. 


Tell me what it is. 


y { mat di oeateeh 
Le VHE COURT: 


hs ME. SUPA: Us. S. VS. Midler and cases subsequent ee 


i to that define “prurient” along those lines as tending to 


1S excite lasciviousness, that is, tending to arouse sexual de- 


I have itt, please, and let me have 


‘the Roth cGase. 


(Pause.) 


20 THE COURT: All right. Now, is there anything else, 
| | 

21 i Mr. Cherry? I will make up my mind after I have studied this, : 
| 
| looked at both the Miller case and the Roth case. What else | 


do you have? 
A | MR. CHERRY: ‘The term “patently offensive" in the 


ay | charge as given in Manual Enterprises vs. Day means something} 
| 
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that is so offensive on its face as to affront current com- 
munity standards of decency. 
THE COURT; All right. That sounds all right. 
anything wrong with that, Mr. Zupa? 
No, your Honor. 
THE COURT: All right. Let’s have it. 
(Pause. ) 
THE COURT: Now are you through? 
MR. CHERRY: No; there is another item at the 
end, where the charge says there was no evidence on the point | 
of whether the material is intended for private use or re- 


gale. Now, I gave evidence, and to say there was no evicence 
i 


would in effect be calling me a liar. MThat I object to. 


| 


H 


THE COURT: I think there is something to that. 
Mr. Cherry has a point. 

Mr. Cherry and I have a suggestion to 
make, your Honor: to change “there was no evidence on this 
point" to insert “the Government offered no evidence on this 
pomnt':. 

MR. CHERRY? ALL right. 

THE COURT: Anything else, Mr. Cherry? 

MR. CHERRY I would like to state my objection 
on the record for the fact that first I was not allowed to 


subpoena a witness, and then, on top of that, I was not allowed 
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MP 
to show evidence, and between the two items -- 

THE COURT: What do you mean, you were not allowed 
to subpoena -- 

MR. CHERRY Well, I wrote a letter. 

THE COURT: Well, suppose, Mr. Cherry, we do this. 


I will allow you to put your letter in evidence. 


MR, CHERRY The point is that I was denied both of | 


those opportunities. If I had been allowed either one, it 
would not have been so bad as to deny me both things. 

THE COURT: What do you mean by “both"? 

MR. CHERRY: Well, both the opportunity to question 
the person from Customs and the opportunity to bEiAg my 
magazine into evidence. 

THE COURT: Yes; but those are all stated in your 
letter. 

MR. CHERRY: No, mo. The fact that I wanted to put 
a magazine into evidence was not stated in my letter. 

THE COURT: Didn't you ask permissionto put it in? 

MR. CHERRY: No. The magazine only came up at the 


didn't mention anything about a magazine until just 


What i am objecting to, to make it perfectly clear, 


THE COURT: You méan the magaziné that you offered 
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ana I rejected. That 1s all in the record already. That 
Has been disposed of, and 1t is clear that 1 ruled against 
you on that. 

MR. CHERRY: But here what I am saying is that the 
combination of the two things makes the trial so unfair as 
to deny me due process. 

COURT: All right. I understand you now. But 
have you any objection, in order to complete the record, to 
offering into evidence 

MR. CHERRY: Fine. I would like to offer that in 
evidence. 

THE COURT: All right. at will be received and 


{ 
marked 1n evidence as an exhibit, and we will get it right now 
t 


and then we will allow the Government to put you on notice. | 
{ 


Did you serve him with a copy of your response to his letter? | 
ZUPA: Yes, 
CHERRY: Two of them, in fact. 
COURT: Bring in all the papers on the bench, 
will have it marked right now. 
MR. ZUPA: Would your Honor wish me to mark in 
change that dir. Cherry suggested? 
THE COURT: I would appreciate that 


There are a couple of papers to mark. Will you 


ficase mark as Defendant's Exhibit B his letter addressed to 


i 


Coli LON TAS Et 


FOLLY > 
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| 

- 
- the Court, which he wishes to put in evidence, and we will | 

| 

3 i give it to you in just a minute. | 

i | 

| | 

=o 4 Is this not the letter and the envelope? | 
sn Mit. CHERRY: Yes, yes. That's the letter and. the 

{ 

b 


envelope. 


‘ THE COURT: Will you mark that as a defendant's | 
R » . . > 
© i exhibit, and here is the Government's response. Mr. Cherry, 


did you say there were two? 


1 = maar . * e i 
LQ MR. ZUPA: I believe, your Honor, he is referring | 


that I 


the telegrain 


CHERRY: Mo. IE was referring to the fact that 


sent me two copies of the same letter. 


M4 THE COURT: Well, what difference -does that make? | 


Then you have two instead of one. You are praising | 


Wo him. Sometimes you give a person dessert and coffee and a 


be full meal, and he still complains because you didn't give him | 


a cigar, and therefore it is not a full meal. 


Have you any objection to this letter going into 
Y y g 


20>, evidence as a Government exhibit? This is aS 4 response to: 


21 4 your letter. 


MR. CHERRY: Not only do I have no objections, but 


I would certainly appreciate the fact that it does into evi- 


dence. 


THE COURT: The Government letter is offered in 
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evidence by the Government and received. 

THE CLERK: The letter is June 8&8, 1976. 

(Defendant's Exhibit B for identification was 

received in evidence.) 

(Government's Exhibit 3 was received in. evidence.) 

THE COURT: All right, gentlemen. I thank you for 
your frank expressions with regard to what the Court intends 
to tell the jury by way of a charge, and I gather, Mr. Zupa, 
that you have no objection to the quotation in Roth against 
United States, with the distinct understanding that I intend 
to include what you yourself put in the requests. 

That's correct, your Honor. 

THE COURT: And the objection by the defense to 
Miller language -- and you know what I mean by that, Mr. 
Cherry ~- stands, and the defendant presses it, but the 
Court overrules the opposition of the defendant on that 
score, and we shall include in the charge the language in 


Milier case. 


You understand what I am saying, Mr. Cherry. 


MR. CHERRY: Well, the language -- 

THE COURT: All I asked you is, do you understand 
what I am saying? 

MR. CHERRY: Can I repeat what you saying just 


to make sure? 
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THE COURT: 


MR. CHERRY: The language he has in his requests. 


THE COURTS: That is the language I am 


qoing to wse, but 1 want the record to clearly show that If 


will include it, and I overrule your objection. 
b 


there anything else before we call the jury 


satisfied, Mr. Cherry, that you have made your 


ma 


made all my points. 


THE COURT: ALL right. Bring in the jury, please. 


(Jury in box.) 
THE COURT: The 


evidence received in this case, 


members of the jury, will be turned over to you when 


you leave 
} 


to deliberate on the issues that are before you. It is 


J 


thet particular evidence that you look at and decide whether 


~~ 


or not it is obscene, as I shall define “obscenity" for you. 
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UNITED STATES GF AMERICA 
Vs. 
VARIOUS ARTICLES OF OBSCENE 
MNBRCHANDISE, Schedule No. 1350 


June 22, 5976 


CHARGE OF THE COURT 


THE COURT: (Cooper, D. J.) Members of the 
you understand this case was brought by the Government under 
a provision of law that prohibits inporting obscene material 


into the United States. 


the law say? Let me read to you the per-/ 


tinent parts of the law that 1s before us. Here it is. 
"All persons are prohibited from importing into the | 
United States from any foreign country any ohscene 
book, pamphlet, paper, writing, advertisement, circular, 
print, picture, drawing or other representation, figure 
or image on or of paper or other material. No such 
article shall be admitted to entry, and all such artioted 
Shall be subject to seizure and forfeiture." 
That is the law, and the Government contends that 
under that law 1t seized the particular exhibits that are 


before you that were received in evidence. 


In order to tind in favor of the Government, you 
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must find first that the magazine in question was sought to 


be imported into the United States from a foreign country. 


I don't believe you will have any problem with that: that it 
was sent from a foreiqn country; and, second, that the maga- 
vine is obscene -- those two points: tirst, that it came from} 
another country, imported into the United States, and, 
secondly, that the magazine is obscene within the contempla~ 
tion of law, and in will define obscenity for you I just a 
moment. 

You must find that the magazine in question was 
sought to be imported into the United States from a foreign 
edauntry and, seca - the magazine is obscene, by what 
we call a preponderance of the evidence. 


Now, what does that mean: preponderance of the 


! 
| 
| 

evidence? It means that the evidence presented is wore likely 


1 
true than otherwise. It means that those two points that I 


have just mentioned must be proved by evidence such as f£ am 
going to iLilustrate to you. 
You take a scale, a regular scale, and on one side 


you put all the believable evidence, what you believe in favor 


of the Government, and then, on the other side, youmit all the | 


believable evidence in favor of the defendant. If the scale 
just tips, barely tips in favor of the Government, then the 


Government has succeeded in putting in the evidence by what 
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is called a preponderance of proof. 

If the scales do not tip in 
then you must throw out the case, and the defendant is en- 
titled to your verdict. If, of course, it tips in favor of 
the defendant, then clearly you throw out the case. 


So that the amount of evidence, for instance, on 


the point of obscenity must be by a preponderance of the 


evidence, which means that the scale tips, just slightly tips/| 


in favor of the Government. 
Ss that clear to you? 
Now, let's go on. 
As to the first requirement -- and that is that 
the magazine in question was sought to be imported into the 


United States from a foreign country o- I instruct. vou that 


the articles of merchandise which have been introduced at 
trial today were imported into the United States and seized b 
authorized agents of the Bureau of Customs within the Port 

of New York. 


As to the second requirement -- and that is the re- 


eit. a eee. eee 


quirement that there be proof by a preponderance of the evi- 
dence that the magazine is obscene -- I instruct you that under 


the law an article i if you are satisfied as to 


three points. 


1. That the average person, applying contemporary 
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standards would find that the magazine, taken as 
whole, appeals to the prurient interest. 


Now, what is meant by "prurient interest"? Let 


ie define that for you. Prurient interest means a shameful 
Or morbid interest in nudity, sex or excretion and if it 
goes substantially beyond customary limits of candor in de- 
scription or representation of such matters. 

I repeat: the words “prurient interest" mean a 
shameful or worbid interest in nudity, sex or excretion and 
if it goes substantially beyond customary limits of candor 
in description or representation of such matters. That is 
what 15 meant by prurient interest. 

The second point that nr y proven 
with regard to obscenity is that the work -- that means 
the magazine -- contains either a patently offensive or 
indecent representation or description of ultimate 
Sox“udkt acts. 


I repeat: the second element that is absolutely 


imperative in order to make an article or magazine or printed 


vaterial obscene is that the work contains a patently offens- 
ive or indecent representation or description of ultimate 
sexual acts, normal or perverted, actual or simulated. 

What is meant by "patently offensive"? Just this: 


so offensive on its face as to affront current community 
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standards of decency. I repeat: “patently offensive” means so 


offensive on its face as to affront current community stand- 
ards of decency. 

With reqard to the work that contains either 
wnat I have already said, or patently of fensive representations 
or descriptions of masturbation, excretory functions and lewd | 
exhibition of the genitals: let's be very candid about that. 
I gave you what (a) is, and I ain now giving you what (b) i 
end either one would violate the law. 

{b) Patently offensive representations or descrip- 
fons of masturbation -~- and you all know what is meant by 
masturbation -- excretory functions -- yow know that that 

means the secretions that come from the male and female on 
sexual contact -- and lewd exhibition of the genitals. That 
means a lewd exhibition cf the female organ and the male 
Organ. 

In this respect, I instruct you that nudity alone 
1s not enough to make raterial legally obscene. To be obscene, 
the material must contain patently offensive representations 
cr descriptions of that specific hard-core sexual conduct to 
which I have just referred. 

I repeat: nudity alone is not enough to make 
material obscene. To be obscene, the material must contain 


patently -- that means clearly on the surface -- offensive 
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representations or descriptions of that specific hard-core 
sexual conduct to which I have just referred. 

what is the third element that must be proven 
with regard to the work or the magazine or the printed 
material to make it obscene? It is that the work, taken as 
a whole, lacks serious literary, artistic, political or 
scientific value. 

I repeat: the final element, the third element, is 
that the work, taken as a whole, as you look at it from be= 
ginning to end, lacks serious literary, artistic, political 
or sclentific value. 

Now, if you find that all three elements are Satis- 
fied, then the magazine in question is obscene under the law. 

In making your determination as to whether these 


articles are obsce you should not be concerned by the 


| 
{ 
{ 
} 
' 
| 
1 
| 
t 
} 
| 


fact that there were no witnesses today who testified that the 
articles are obscene. The determination of whether these | 
articles are obscene is for you, the jury, alone to make. 
The Government satisfied its burden of proof when it placed 
the articles in evidence. These articles are the very best 
evidence of wl to: ‘epresent, and testimony by experts is 
unnecessary. 
should add that the fact that there are others 


selling the same kind of material or that there are films 
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being shown has nothing at all to do with what is before you, 


and that is whether this material in evidence before you is 


obscene. The fact that others may be doing things that may 


or may not violate the law has nothing at all to do with you. 
2 fact that one person, for instance, is charged with 
thievery does not excuse it hecause others are engaged in 


thievery, if you understand what I am trying to say to you. 


You just look at this material before you in evidence and 
ask yourselves: is this obscene within the definition of the 
aw aS the Judge gave us? That is all you have to do, and it 
am saying, don't consider anything else. 

You told me, and I emphasized, betore you we 
sworn that you would base your judgment only on the evidence 
before you, not what was presented somewhere else, but just 
the evidence before you: is it obscene? Is it not? That is 
for you to decide under the law of obscenity as I have given 
it to you, aS you must apply the law. You can't just choose 
your own law. This 1s the law of obscenity that you must 
apply under your oath to the evidence that you are going to 
Ce XaREEIIGC . 

Finally, you should not be concerned, either, as 
whether Mr. Cherry intended these articles fur his private 
use or for commercial resale. You may have noted that the 


Government offered no evidence as to how the claimant, Mr. 


Cherry, intended to use these articles. The Government 
offercd no evidence on this point, because how the articles 
were to be used is irrelevant to whether they are obscene 
and whether they may enter the United Statcs. 

The law under which these articles were seized 
applies to obscene goods without regard to whether the 
intended for subsequent resale or 


the claimant to whom the yoods are addressed. 


y 


render a verdict on the article that is before you. You are 


to apply the test I have given you to that article, regard- 
less oi yee? S$ a magazine, a picce of illustrated 
vertising or otherwise, regardless of he size he bulk, 
width, the country of origin, the address of the claimant, 
the kind of wrapping paper in which it was mailed. Each 
article is to be considered in the liyht of the test for ob- 
sccnity that I have given you. I dont know how to make Ve 
after you have gone 
note. You are 

jury would like to have you 
explain" oc "The jury would like this" or "The jury vould like} 
that." You are not to hesitate to at 3 You all seem to 


nod your heads -- or some of you do Ss shat you seem to 


understand everything I have said. Lf when you go in there 
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have any doubt about it, don*t hesitate to come u 


Know what is bothering you. 
| 


* | 


Al] right. Madame Forelady and ladies and gentlemen 
JAMIN, you understand? 
Very well. Where are the exhibits? Send them 
right in, all the exhibits. Turn them right over now, in my 


presence to the forelady. 
Your Honor, IE believe the 
tained something we have stipulated would 
into evidence. 
what £t is 
Government aqrees goes before the 
2UPRS dust the magazine, Mr 
That's: right. 
Pile (COUR Es : hen oe hate Sa That 


the jury has to XK at Turn over Exhibit 2 to 


©, ladies and gentlemen of the jury. 


Don't we get a chance to sum up to 


Of course you do I am delighted that 
you reminded me. Thank you, Mr. Cherry. 
We spent so much time on the charge, and especially 


because you were unrepresented, that [ just neglected to 
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remember that you have perfect 


You had a right to know what the 


and we dealt With that and spent 


time. 


Thank you, 


aq 


a } 


4 


KR. ZUPA? i 


Ladies an 


only point JT would emphasize is 


of what the S 


community 


the tests that his Honor gave a ] 


r 
or 


termine whether that articular a 


and only that particular a 


Scene, 


factor, and the other articles 


in the streets are not to be con 


determining or not that is 


T 


The only other thing I 


whether or not the article was 


personal use or for conmercial 


statute provides that the 


are obscene from a 


subject to forfeiture and 


Thank you very much. 


TEE 


bbs 


COURT: Cherry, 


wish by summing »> to the 


at 


little 


thi 


to 
resale 
importation of 


foreign country 
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Fight to sum up to 


the jury. 


Judge was going to charge, 


a considerable amount of 


« Cherry. You may sum up, 


the 


é 


jury, are the 


tandards are, and applying 


t 


while ago, you de- 


rticle in question is ob- 


reiele determining 


it are soid outside 


pared with a magazine in 


pacticularly 


the fact that 


mentioned is 


a £e Mr. 


PA 


be use xr Cherry's 


1s irrelevant. ‘The 


any materiais that 


into the United States is 


seizure. 


you may say whatever you 


jury . 
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MR. CHERRY: Ladies and gentlemen of the jury, I 


want to thank you for your patience, and I would like to star¢ 


| 


in by reminding you that, as the Judge said, you have to find | 


that this magazine appeals to a morbid or shameful interest, 
s distinguished trom a non-morbid or non-shameful interest 
Also, you must judge this magazine by the community 


Standard. This means not what you personally would accept 


| 
H 
| 
| 
| 
| 


but what the community as a whole accepts, and may I point out 
that if you are not sure of what the community accepts, if 
you don't know that, then you can't really make the judgment. | 
As the Judge pointed out, you have to know -- the | 
preponderance of evidence has to be on the Government's side. 
I would alse like to point out that in cross- 

cxamining the witness for the United States ; to what stand- 
ards the Government applies, he didn't eve LTO h standard 
the Government applies to commercial importations. In other 
words, I am saying, there is one standard for private importa-| 
tions and one standard for conmercial importations, and that 


slo, 


3 


am coming in here and litigating this matter. 

Now, aS far as commercial importation 1s concerned, 

the questions are: whe commercial importations are permitted 
into this country? Sone films come in and are accepted and 


permitted to come in. fou members of ie jury are assumed to 


know what the community standards re. And again, I say if 
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you don't know what those community standards are, then the 
Government has failed to prove 1ts case. 
Thank you. 
(At 4:00 p.m., the jury retired to deliberate upon 
Vordret.3 
THE COURT: I thought I. would wait and_give either 
an opportunity to say anything on the record before the 
returns. 
the Government wish to say anything? 
No, your Honor. 


I want to say is that I don't 


think I have grounds to appeal, which is a compliment to 


your Honor. 
don't know whether you have or not. 
Let's see what the jury does. 
AL) £iqht. 
(At 4°06 p.m.) 
(Jury present.) 
(fhe roll of jurors was calle All answered 


pA ; 


Madam Forelady have you agreed upon a 


THE CORELADY : 
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Whe CLERK: How do you find? 

THE FORBLADY: Obscene. 

THE CLERK: Ladies and gentlemen of the jury, 
Listen to your verdict as it stands recorded. You say you 
find the material submitted to you to be obscene, and so 
say you all. 

THE COURT: he jury. 


(Mach juror, upon being ast clerk of the 


court whether the verdict as recorded was his or her 


verdict, responsded affirmatively.) | 
| | 
THE COURT Ladies and gentlemen, I just want to say 
{ 
a word or two before you leave. 

“st place, regardless of what you decided, | 


[ would say the same thing, and that is that the Court appre- 


ciates the attention, the sense of caring that you demons-~ 
trated, the desire to do what I told you is the obligation 
2 


) 
: ‘ : : | 
you have aS ministers of justice, to cxamine the evidence and} 


apply the law to it. 


| 


lt is very meaningful to me, no matter how many 
years 1 have becn a Judge, to see jurors match the Judge's 
concern that everybody should have a fair trial and that 
every case must be considered seriously, the rights of the 
Government and the rights of the defendant. 


You leaned torward during the trial, and your 
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facial expressions showed that y? ‘re deeply concerned, 


4 


that you cared, and this, too, I wou’d say, regardless of 


the verdict, because the verdict was your business; it was 
your responsibility; it was your oath. 

Others have a perfect right to eriticize or dis- 
agree with you. That is their right. But yours was the re- 
aponii bil ex: 

something else I want to leave with 
you. You are in a United States Court. You heard the care 
and paticnce that was extended to a person unrepresented by 


t 


lawyer. We hear all kinds of criticism. It's all very 
>» to criticize. But what did you see? You saw. a fair 


prosecutor, representing the G ernment, fair but firm. You 


saw a defendant who displayed a great deal of evidence, and 


you saw the Judge hover over him in an effort to see that all | 


his rights were fully protected, and that's what goes on 
in the Federal system. -'s not all bh: 
Remember this simple example of hours being spent 
that a fair trial was given to both sides. So nex 
time people talk about justice,’ that you have a right to 
criticize justice, you have an inalienable right always to 
criticize; but don't forget this experience, because we are 


always concerned thet the facts and the law shall determine 


guilt or innocence, © matter who it is: rich, poor, repre- 


MP 
resented, unrepresented, international figures, successful 
people, those waiting for success and, as I told you before 
you took your oath, even the avowed enemies of our country. 
Each one can have his day in court, and justice shall be 
rendered on the facts and on the law. 

Just like a surgeon, you go in there with sterilized 


instruments. You do whatever you can. You strain; you 


worry; you do your utmost, and if the patient can get up off 


that table in time and walk, you feel great; and if, despite) 
iT 


your cftorts the paticnt does not survive, the only consola~ 
tion that you have is that you have done your utmost,and no 
less is truc.abowt the law. 

You have participated in it, and when you leave 
this courtroom and this courthc use, you can take with you 
the satisfaction of knowing that you brought to this the best | 
that you had to offer, and that is all any mortal can do. 

thank you, ladies and gentlemen. 

(The jury left the courtroon.) 

THE COURT: The defendant moves to set aside the 
verdict as being contrary to the evidence and contrary to 
-ho law and renews his. motion to dismiss the proceadings on 
both those grounds. 

Each motion is denied. 


Are there any additional motions, Mr. Cherry? 
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Hit, CHERRY: No, your Honor. 
THE COURT: Is there anything the Goverament wishes | 
to place on tha record? 
One further item, your Honor. 
Yhere were,as you mentioned before, order blanks in 
the envelope withthe material which is now determined to be 
} 


obscene. The statute says that all articles in with the 


bscene materials shall be subject to condemnation. 


Ook 


{ gave that reflection, and I so direct, 


the Government's position in regard thereto, with 
to the defendant. 
Anything else, Mr 
ik. CHERRY: fo. the point is that this creates a 
precedent, Outside, I mentioned to the attorney that as 
m concerned, that they could have those, anynow, be- 
cause I didn't like the prices on the brochure, but now there | 
is a precedent against me for next time. 
COURT: I note your objection 
there anything else? 
NO, YOUnr Horner. 


SUPT: No. 


THE COURT: Very well. ‘Thank you, gentlemen. 
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UNITED STATES DISTRICT COURT 
SOUTHERW DISTRICT OF WEW YORK 


WIITED STATES OF AYTERICA, 
Plaintif®£, 
a= JUDG TIT 


VARIOUS ARTICLES OF OBSCEIT : 76 Givw, 791 ¢ TKC 3 
MERCHANDISE, SCULDULE MO. 1359, 


Nefendant. 


A civil action for th: condermation and forfeiture 


of the articles contained in Schedule ilo, 1359 herein having 


been cormenced on February 13, 1976, and a Partial Yefault 
Judenent with sespect to those Articles for which no elains 
or answers were filed havins, been entered onApril 7, 1976 
and a judgment forfeiting, and conderming, as obscene those 
articles as to which clains or answers vere filed except 
Uxhibits 7 and 7A as to which Fred Cherry has made clain, 
having been entere?! on Aprtl 39, 1976, and che trinl as to 
Exhibits 7 and 7A contained in Schedule uo. 1350 as to 
which Fred Cherry has nade clatn havin? been adjourned at 
the request of Fred Cherry from April 12, 1976 ro June 22, 
1976, and Fred Cherry having votved the requirenent that 
these proceedings be concluded within sinty (60) days 

after commencenent, and a trial by a six-person Jury having 
been held on June 22, 1976 before the Honorable Irving 

Pan Cooper as to plaintiff's action arainst Uxhibits 7 and. 
7A claimed by Fred Cherry, and Pred Cherry havine, consented 
to the condermation and forfeiture of Exhibit 7A (except 
the order forms attached thereto), and the jury having 


found I}: hit 7 obacene vithin the meaning of 19 L&C, 


+ Set mance gage 


(DEST COk-y AVAILABLE 


"VIZ: er 
£75-0564 


HOW, therefore, it is hereby 


ORDERED AND DECRELD 


that 


the 


defendants 


and 7A, inecludine the order fornes contained therein 
’ ® 


dreased to claimant Vred Cherry is condemned and forfeited 


to the plaintiff, and it is further 


ORDERED-AND DECREED that no sooner than sixty 
davs after the entry of this Judpnent, the Unite: 


Marshal for the Southern Districe of 


New York 


is 


to destroy the forfeited articles, and it is further 


ORDERED AND DECREED chat the United States 


Marshal, after destrovinp the forfelted articles in 


nceordance with his Judynent, 
according, to law. 
Dated: ew Yorl:, ew Yor: 


June » 1976 


shall 


Judgment entered this 


dav of June, 1976, 
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